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PANTELLOS

UNIFORM GENERAL AGREEMENT

Version 01/02

This Uniform General Agreement is between Pantellos Group Limited Partnership, a Delaware limited partnership (Pantellos), and the Trading Party named in a Trading Party Record that refers to this document.

1. General 
1.1. Pantellos Services.  Pantellos provides an Internet-based business-to-business marketplace (the Marketplace) and supply chain services (Services and Solutions) primarily targeted to Trading Parties in the electricity, gas, energy services and similar industries.  As Marketplace operator, Pantellos provides unbiased and confidential services that enable electronic commerce.  In the provision of Services and Solutions, Pantellos may address the unique requirements of individual Trading Parties, work with multiple Trading Parties to solve common supply chain problems, and offer technologies and solutions of general applicability.

1.2. Trading Community.  The services of Pantellos link target industry trading communities through open technology and focused supply chain services.  Trading Parties may subscribe to the Marketplace and Services and Solutions on a packaged basis or separately, and/or participate in Transactions.  

1.3. Competitive Principles.  The Marketplace is fundamentally pro-competitive and is managed in accordance with applicable competition laws and regulations.  Services and Solutions are delivered by Pantellos in the spirit of promoting the health and improvement of supply chains critical to the focus industries.  Compliance with all applicable laws is a condition of participation by Trading Parties and the affirmative obligation of Pantellos.

2. Pantellos Services Documents
2.1. Overview.  Pantellos services are available on uniform terms posted in the Website and Service Agreements for services selected by a Trading Party.  The Services Document structure is as diagramed below.
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2.2. Uniform General Agreement.  The Uniform General Agreement is applicable to all Trading Parties and provides general terms that are supplemented for each service line by Schedules.  

2.3. Trading Party Record.  The Trading Party Record is executed by the Trading Party and Pantellos to record agreement to the Uniform General Agreement and sets forth the Authorized Representatives of the Trading Party who have authority to sign or electronically accept Service Agreements. Entities that have previously executed the Pantellos Marketplace Membership Agreement and Continuing Participation Agreement are automatically covered by the Uniform General Agreement and Schedule “M” pursuant to the Amendment process and need not execute a Trading Party Record or a Service Agreement with respect to Schedule “M”.
2.4. Definitions.  The Table of Definitions applies to capitalized terms in all Services Documents.  Individual definitions may be accessed during online document viewing by moving the cursor over capitalized terms.  

2.5. Service Agreements.  Trading Parties may selectively subscribe to the Marketplace and Services and Solutions through Service Agreements that contain engagement-specific variables and any special terms.

2.6. Other Agreements.  Other agreements may be developed and used by Pantellos in relation to the provision of services.  The Uniform General Agreement, Table of Definitions and Schedules may apply as referenced in these other agreements.     

2.7. Priority.  The Uniform General Agreement, Table of Definitions and Schedules have priority over other conflicting provisions in any Service Agreement, except as may be modified by direct reference in a Service Agreement to the term modified.

2.8. Posting and Application.  The most current versions of the Uniform General Agreement, Table of Definitions and Schedules, as posted in the Website, including future Amendments enacted under the amendment provisions below, will apply regardless of the versions in effect on execution of the Trading Party Record or any Service Agreement.    

3. Intellectual Property and Confidentiality
3.1. Intellectual Property of the Trading Party.  The Trading Party retains all of its right, title and interest to its Content, Confidential Information, Confidential Transaction Information and other Intellectual Property, and neither Pantellos nor any other Trading Party will have any right of use or modification, except as specifically permitted by the Services Documents.    

3.2. Intellectual Property of Pantellos.  Pantellos retains all of its right, title and interest to the Marketplace and Services and Solutions, and its Confidential Information, Market Statistics and other Intellectual Property, and Trading Party will have no right of use or modification, except as specifically permitted by the Services Documents.  

3.3. New Developments.  New Developments are the Intellectual Property of Pantellos, unless made the subject of a separate written agreement.

3.4. Confidentiality.  Each party agrees to hold confidential the Confidential Information of the other and the Confidential Information and Confidential Transaction Information of all Trading Parties.  Each party will maintain reasonable internal controls to assure compliance with this provision.  Pantellos may disclose the name of the Trading Party and Affiliates listed in a Trading Party Record as a Trading Party in utilizing the Marketplace and Services and Solutions, and the Trading Party may disclose its use of Pantellos services.

3.5. Access to Records.  The Trading Party may request and receive Confidential Transaction Information and historical information related to its Transactions, but will not have access to information of another Trading Party that is not intended for disclosure to the Trading Party.  Certain charges may apply to the retrieval of historical information.

4. Information and Systems Security
4.1. Standards.  Pantellos will maintain standards of security relative to the operation and maintenance of its computer systems and business processes that equal or exceed that of similar Internet-based marketplaces and service providers focused on the sale or exchange of commercial goods and services.

4.2. Audit.  Pantellos will support the reasonable due diligence and security audit requests of the Trading Party by providing access for consultation with key Pantellos managers and providing confidential narrative descriptions of security measures in effect.

4.3. Passwords.  The Trading Party is responsible for maintaining the confidentiality of passwords allowing access to Pantellos systems.  The Trading Party will keep Pantellos informed of the identity of its Users and immediately notify Pantellos of any known unauthorized use or other breaches of password security.

5. Disclaimers, Waivers and Indemnity
5.1. Disclaimer Of Warranties.  UNLESS OTHERWISE SPECIFICALLY PROVIDED IN THIS AGREEMENT OR IN OTHER SERVICES DOCUMENTS, PANTELLOS SERVICES ARE PROVIDED WITHOUT REPRESENTATIONS OR WARRANTIES.  PANTELLOS DISCLAIMS ALL WARRANTIES OF ANY KIND, EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION, IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.

5.2. Services Availability.  Pantellos provides developing services that will become available, improve and be revised or eliminated over time based on trading community demand and commercial considerations.  Certain services may not be available in all geographic areas or apply to all industry segments.  Pantellos uses consultative processes with Trading Parties in planning and scheduling the introduction of new capabilities and will provide reasonable advance information to Trading Parties of changes.

5.3. Waivers by Trading Party.  Except with respect to Pantellos' specific obligations set forth in the Services Documents, the Trading Party releases and waives, and shall hold harmless, Pantellos Group from and against all claims, actions, liabilities, losses, expenses, damages and costs, including attorneys’ fees, that may be incurred by reason of or relating to:

a. Any Transaction conducted by the Trading Party; or
b. The Trading Party’s failure to comply with applicable laws or Services Documents.

This provision does not apply to independent agreements that a Pantellos Group member, other than Pantellos, may have with the Trading Party.

5.4. Indemnification by Pantellos.  Pantellos shall indemnify, hold harmless and defend Trading Party Group from and against all third party claims, actions, liabilities, losses, expenses, damages and costs, including attorneys’ fees, that may be incurred by reason of or relating to:

a. The breach or alleged breach by Pantellos of any contract between Pantellos and any software or process licensor or other product or service provider to Pantellos;

b. The infringement or alleged infringement of any third party Intellectual Property rights by Pantellos, or by the Trading Party as a user of the Marketplace, Services and Solutions and Content for which the Trading Party is not the Content Owner; 

c. Any unauthorized use, modification or change by Pantellos to the Trading Party’s Content; or
d. The Pantellos Group’s failure to comply with applicable laws or Services Documents.

5.5. Waiver of Damages.  Each party releases and waives, and shall hold harmless, the other from the Waived Damages incurred by the other party and arising out of or relating to the Services Documents or the operation or use of the Marketplace and Services and Solutions, whether arising under contract, tort (including negligence and strict liability) or any other theory of liability, even if the other party has been advised of the possibility of these damages.

5.6. Limitation of Liability.  Other than damages related to a claim for indemnification or the failure to comply with obligations of confidentiality and protection of Intellectual Property, or claims by Pantellos for services rendered, the total liabilities of either party to the other will not exceed US$100,000.  Claims for indemnification or the failure to comply with obligations of confidentiality and protection of Intellectual Property will not exceed US$1,000,000.     
6. Fees and Billing
6.1. Fees.  Fees for the use of the Marketplace and Services and Solutions will be as set forth in the applicable Services Documents.  There are no fees associated with this Uniform General Agreement.  Unless otherwise stated, all Fees are stated and payable in US dollars.

6.2. Invoices.  Unless otherwise provided in any Services Document, Pantellos will invoice monthly.

6.3. Payment.  Payment of all invoiced amounts is due to Pantellos and payable 15 days from issuance of the invoice.  Interest at the annual rate of 18% and reasonable attorney’s fees will apply on all past due amounts.  All amounts are payable to Pantellos in the manner and at the location indicated in each invoice.

6.4. Adjustments.  Prior billings may be adjusted for previously unbilled amounts, errors or other discrepancies for up to six months after an invoice is issued.  Any amount that is the subject of a good faith dispute may remain unpaid pending resolution, subject to the application of interest for late payment if the disputed amount is ultimately found to be due.

7. Termination and Amendment
7.1. Term.  The term of the Uniform General Agreement is one (1) year commencing on the effective date of the Trading Party Record, and will automatically renew for successive one-year periods.

7.2. Termination by the Trading Party.  The Trading Party may, unless otherwise provided in a Services Document, terminate any and all Services Documents at any time by written Notice to Pantellos.
7.3. Suspension by Pantellos.  Pantellos may suspend services to any Trading Party as reasonably necessary to promote and preserve a trusted trading environment and in the event applicable charges have not been paid when due.
7.4. Termination by Pantellos.  Pantellos may, unless otherwise provided in a Services Document, terminate any and all Services Documents at anytime and for any reason upon 30 days prior written Notice to the Trading Party.

7.5. Amendment Procedure.  Pantellos will provide a Notice of Proposed Amendments to the Uniform General Agreement, Table of Definitions and Schedules and allow a reasonable time for review and comment.  A minimum of 15 calendar days will be allowed for the submission of comments.  Amendments may be made effective on an interim basis pending comments if time is not reasonably available for advance comments.  Final Amendments will take effect on a prospective basis five (5) business days after a conformed version of the amended Services Document is posted in the Pantellos Website and shall thereafter apply with no further action required on the part of any Trading Party or Pantellos.  Email Notice will be provided to all Authorized Representatives upon posting of the revised Services Document.  Any failure of notice will not affect the validity of an Amendment with respect to any Trading Party.
7.6. Effectiveness of Amendments.  Amendments shall apply to all Trading Parties in conducting all pending and future Transactions through the Marketplace or Services and Solutions, as applicable; provided, however, that an existing contractually binding Transaction Document will not be affected by the Amendment.
7.7. Other Amendments.  Any Services Document not listed in the provision above may only be amended by written agreement between the parties to that Services Document.
8. General Provisions
8.1. Affiliates.  The provisions of all applicable Services Documents are binding upon the Affiliates of a Trading Party on whose behalf the Trading Party conducts Transactions in the Marketplace or utilizes Services and Solutions.  An Affiliate named in the Trading Party Record may participate directly in the Marketplace and utilize Services and Solutions, unless otherwise provided in a Services Document.

8.2. Assignment.  Either party may assign a Services Document to an Affiliate or successor-in-interest in connection with a merger, acquisition or sale of substantially all of its business assets and operations.  The consent of the other party is required for any other assignment.

8.3. Applicable Law.  The Services Documents shall be construed, interpreted and governed by the laws of the State of New York, USA, without giving effect to any conflict of law principles.

8.4. Good Faith.  An obligation of good faith and fair dealing applies to Pantellos and all Trading Parties in the provision and utilization of the Marketplace and Services and Solutions.
8.5. Issues Resolution.  The parties agree to negotiate any disputes regarding the fair application of any Services Document in good faith, including prompt officer-level involvement at the request of either party.

8.6. Third Party Beneficiaries.  The Trading Party may enforce, against any other Trading Party, obligations contained in any Services Document that impose duties between Trading Parties.

8.7. No Waiver.  Any failure of either party to enforce any provision of a Services Document will not constitute a waiver, release or modification of any provision of the Services Documents.  At no time will any verbal or informal undertaking be enforceable as an Amendment, release or waiver of the provisions of any Services Document.

8.8. Audit.  Each party shall have the right to conduct reasonable audits of the records of the other, at its own expense, for the purpose of determining compliance with the Services Documents.  The audited party may require that the audit be conducted by a recognized third party audit firm reasonably acceptable to the auditing party that is under an obligation of confidentiality to the audited party with respect to information that cannot be disclosed to the auditing party. 

8.9. Entirety.  The Services Documents, as may be in effect at any time between the parties, constitute the entire agreement between the parties.

8.10. Relationship.  The parties will be deemed to be independent contractors, and not partners, agents or fiduciaries.  Pantellos will not be considered a party in any Transaction.

8.11. Severance.  Should any provision of a Services Document be held invalid or unenforceable by final decree of any court, that provision will be deemed replaced with a valid provision most closely reflecting the intent and purpose of the original provisions.

8.12. Survival.  All provisions on any Services Document that are by their nature intended to survive, shall remain in effect and continue beyond termination.

8.13. Notices.  All Notices under the Services Documents must be in writing and will be deemed given upon receipt, as evidenced by a delivery receipt from an official postal service or recognized commercial carrier, or in the case of email, Notice will be deemed given at 9:00 AM (addressee’s time) on the next business day after transmission.  The mailing and email addresses for Notices shall be as stated in the Trading Party Record, as amended from time to time.  
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